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PREFATORY NOTE. 

-z 

The "Note of Explanation" published in connection with the "Legal 
View of the Presidential Conflict of 1876/' in the following pages, is all 
the apology I wish to ofter in giving, in this more permanent form, to the 
public the " Legal View " above referred to, rather than leave it to the 
daily press alone. I do this more especially because of the endorsement 
which it has received from members of the bar and jurist^ of the highest 
legal position and reputation. The " Legal View " was published originally 
in the daily papers — Herald and Leader^ of Cleveland, of December 22d — 
and I give notices of it as contained in those papers, not only to show the 
opinions of the press, but the drift of public and judicial opinion on the 
subject. 

I have been asked why I did not go into the discussion of the effect 
of one of the candidates for elector of a state who received the majority 
vote being disqualified. That is not necessarily connected with this subject, 
and to incorporate it here would extend the article to too great length. 

J. P. BISHOP. 



[From the Clkvbland Hebald.] 



A LEGAL VIEW OF THE CASE. 



One of the consequences of the present 
political complication will be a more widely 
diffused knowledge of the Constitutional 
provisions re ^u'ating the process of Presi** 
dent making. These have been presented 
in every possible light and with every possi^ 
ble variety -of construction and comment. 

An important contribution to the legal 
literature of the case will be found in an- 
other part of this issue in the form of a pa- 
per by Hon. J. P. Bishop, of this city, which 
assumes the fotm of a legal opinion on the 
Conetitutional questions involved. Judge 
Bishop himself is well known as a former 
member of the Court of Common Pleas and 
District Court, who, whilst on the Bench 
and since his retiren^ent, gave much study 
to Constitutional questions. When the 
present political complications arose he de- 
voted himself to a thorough examination of 
the Constitutional and lesal points involved, 
the result being the paper we print to-day. 
That paper is approved and its most impor- 
tant features indorsed in a communication 
to the author, published vvith the paper, 
from six gentlemen widely known for 
their legal abilities, sound judg- 
ment, and conservative views, and 
who have for many years been 
distinsrulshed ornaments of the Bench and 
Bar. Hon. Sherlock J. Andrews was a 
member of Congress, h ading member of the 
Bar of this State, Judge of the Superior 
Court at the time the present Constit«ition of 
Ohio went into operation, was a member of 
the Convention that framed the present 
Constitution, and also of the late Constitu- 
tional Convention, in which he filled the 
office of Chairman of the Judiciary Com- 



mittee — the highest position in the Conven- 
tion. Hon. Horace Foote was for twenty 
years a leading Judge of the District Court, 
and esteemed one of the most profound of 
lawyers. Hon. James Mason has for many 
years stood in the front rank of the lawyers 
of the State. Judge S. B. Prentiss was re- 
cently elected to a third term as Judge of 
this District. Hon. Samuel Williamson 
was State Senator for two terms and enjoys 
a high reputation for sound legal ability. 
Hon. C. E. Pennewell, who has recently be- 
come a citizen of Cleveland, was a leading 
member of the Huron County Bar, and was 
Judge of that District Court. We give 
these facts to show the character for legal 
knowledge of the gentlemen with whose ap- 
proval the paper appears. 

The position taken by Judge Bishop and 
his endorsers is materially the same we have 
assumed in these columns, and that the Con- 
stitution is the only guide, and that no 
other course can be taken, without danger 
of violating the spirit, if not the letter, of 
the Constitution, than the opening of the 
certificates by the President of the Senate, 
and the declaration of the result of the 
votes actually counted by him, or by him 
handed over to be counted. 

Briefly stated, J u(fge Bishop's points are, 
that the Constitution gives the State Legis- 
latures power to prescribe the manner of 
appointing Electors, and nothing else. The 
State Legislatures cannot go beyond this 
power; they cannot evade its responsibility. 
Congress cannot interfere with it. The 
President of the Senate is the Constitutional 
custodian of the regular and authorized 
Electoral votes. He, and he only, can open 



the certificates. It is tor him to determine 
which of the lists of votes are regular and 
authorized, and those he produces as such 
are to be counted, and none other. As fer 
the count of the votes, the Constitution does 
not provide for the counting to be done by 
the House alone, or by the Senate alone, or 
by the two conjointly, or by a com- 
mittee appointed by one or both Houses; 
nor does it sav whether the 
count shall take place in the Senate or in 
the House. The object of the count in the 
presence of both Houses is simply to pre- 
serve the evidence of the number of Elec- 
toral votes each candidate received. The 
President of the Senate may announce the 
vote of each State as he opens the certificate. 
A summing up ot the votes so announced 
will show which candidates have the high- 
est votes for President and Vice President, 
and the announcement of that summing up 
ends the matter. No formal declaration as 
to who are elected President and Vice Pres- 
ident is required by the Constitution, and 
lione is necessary. 

Judge Bishop holds that the Constitutional 
provision is self-executing and was not in- 
tended to be subjected to any law, rule, or 
regulation of Congress, or of either branch. 
The language of the existing law of Con- 
gress shows this by referring to the language 
of the Constifution for the manner in which 
its intentions are to be carried into execu- 
tion. 

In dealing with the cases of Oregon and 
the disputed Southern States, Judge Bishop 
points out the great difference between 
tnem. The Consiituiion gave to the Legis- 
latures complete control of the manner in 
which the Electors are to be appointed. 
The Southern States in question pro 
vided they shall be elected by a 
popular vote revised and corrected by Re- 
turnmg Boards or Boards of Canvassers. 
The Oregon Legislature provided they shall 



be elected by a majority vote of the people, 
without the intervention of a Board of Can- 
vassers having power to revise and correct. 
The Electors declared by the Returning 
Boards of the Southern States in question 
to be elected are the true Electors, whether 
they receive the Governor's certificate or 
not. The State has exhausted its power in 
the case when the Boards declare the result. 
Congress cannot go behind that declaration. 
The Oregon Electors receiving the majority 
vote are beyond the control of the State 
when the result of that vote has been 
oflacially declared. The law of Congress 
requires the Governors to issue certificates 
to suchElectors,but th« refusal to do so does 
not affect their position. The State has a 
right to representation by its full vote, and 
the Elector has a vested right to the oflSce. 
Neither can be deprived of such right by 
the Governor's refusal to comply with the 
law. **The provisions of the Federal Cun- 
**stitution cannot De nullified by any such 
" means or evasion, nor the will of the 
"people of the State be thereby over- 
** turned." 
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[From the Cleveland Leader.] 
On the seventh page of the Leader today 
will be found a comprehensive and able pa- 
per by Judge J. P. Biehop on the leeal as- 
pects of the present controversy in regard to 
the Presidential election. The letter is en- 
dorsed and its publication requested by a 
number of the ablest lawyers ot the Cleve- 
land bar, among whom are Judge S. J. An- 
drews and Judge Prentiss, who both stand 
at the head of the legal profession in Ohio. 
The citation of authorities is veiy strong, 
and we have not seen elsewhere as formida- 
ble a statement of the Republican view of the 
case. The question discussed is at this time 
of oveishadowing importance, and Judge 
Bishop's article will be accepted as an im- 
portant and timely contribution to the debate 
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PRESIDENTIAL QUESTION. 



LEGAL VIEW OF THE PRESIDENTIAL CONFUCT OF 18T6, 



By J. P. BISHOP, OF thb Cleveland bar. 



NOTE OF EXPLANATION. 

I origioally prepared the following paper 
entitled "Legal View of the Fres^dfcntial Con- 
flict of 1876'* without intend. ng It for publi- 
cation, but as the conclusion to which mv 
own convictions had led me, after a careful 
investigation of the subject, and for the pur- 
pose of submitting the same to some members 
of the legal profession, etc. , to get the ex- 
pression of their opinions upon it. The result 
of this has been the foUowins communication 
and the publication of the "Legal View. * ' 

J. P. Bishop. 



Cleveland, Dec. 20. 
Hon. J. P. Bishop: 

DbarSib: We have read and considered 
your "Leeal View of the Presidential Conflict 
of 1876, ' * and concur generally with you in 
the positions taken, and in tbe conclusions at 
which you arrive. 

In view of the great importance of the ques- 
tions, and to aid in their consideration and dis- 
cussion by the public, we recommend that you 
permit the argument and opinion to be pub- 
lished. Respectfully, 

S. J. /Andrews, 
H. Foots, 
James Mason, 
Sam ' l B . Prentiss, 
Sam'l Williamson, 
Chas. E. Pennewell. 



Ijegal Vieur oi tlie Presidential Conflict 

or 187tt. 

Having reflected over the Presidential 

election question as it now stands (Dec, 

187o), I giv^ the result of my reflections, 

which, though it may not satistv others, is 

nevertheless satisfactory to myself. 

ooNSTrruTiONAL provisions bearing on 

THE question. 

These are only two. 

Article II, section 1 of the Constitution 
of the United States provides that ^'Eacb 



State shall appoint in sucb manner as the 
Legislature thereof may direct, a number ot 
Electors equal to the wDole number of Sena- 
tors and Representatives to which the State 
mav be entitled in the Congress." 

Article XII ot* Amendments provides that 
the Electors ''Shall name in their baLots the 
person voted for as President and indistinct 
ballots the peison voted for as Vice Presi- 
dent. And they shall make distinct lists of 
all persons voted for as President and of 
all persons voted for as Vice President and 
of the number of votes for each, which list 
they shall sign and certify and transmit, 
sealed, to the eeat of Government of the 
United States, directed to the President of 
the Senate. The President of the Senate 
shall, in the presence of the Senate and 
House of Representatives, open all the cer- 
tificales and the votes shall then be 
counted; the person having the greatest 
number of votes tor President, shall be the 
President, if such number be a majority of 
the whole number of Electors appointed." 
The provision is the same as to Vice Presi- 
dent. 

My firm and decided conviction is as fol- 
low! : 

I. — AS TO ELECTION OF ELECTORS. 

The Legislature of eacli State may pre- 
scribe this. That is tbe extent of the State 
legislative power over the subject. Any- 
thing further may be a good lule to observe, 
a good/orwwto to pursue, but it is not bind- 
ing; it is not imperative. Apply tbis to the 
present emergency. The election took 
place under tbe laws of the States as they 
formerly existed and now exist. The first 
question arises, How ure you to know who 
are elected? Of tills I will remark before I 
close, premising that as applied to Oregon 
the certiticate of the Governor as to who 
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are Electors in tLe face of tbe facts, and 
especially in face of the tact tbat the Gov- 
ernor is not the retiming officer or canvaas- 
ing board, ia nugatory, 
n.— AH TO RECEiriNQ BY THE VICE PBH8I- 

DBHT AMD OPENINa THE CERTIPICATBa 

AKD COUNTING THE VOTEB. 

Under ordinary circumstances there could 
be DO difficulty, and the two Hoiuea may 

adoot any rule they see St. But eitraor- 
dinary cin;utn 8 lances require estraordinary 
measures. As during the time of tbe "great 
Bebellion" tbe Ooveinmeiit had to malie its 
own precedents, the emergency then never 
liaving before arisen, so now in tbid 
emergency there is no precedent. 

There are two sets of Eeciors in one or 
more States; Oregon, for example. What 
list shall tbe Vice President receive, pro- 
duce, and open In presence of the Senate 
and House of BcpreseniatireHf Certhinly 
only the regular liais and letums which 
come to bim. The returns coming lo iiim 
from aelf-appoinied Electors, or Electors ap- 
pointed without authority of law, ctmnot be 
recognized; otherwise one hundreo irregu- 
lar or unauthorized lists might as well be 
produced and opened as one irregular or 
unauthorized list of Electors with the votes 
given bv tbem. 

The President of the Senate then decides 
Ibat be can and will receive only the regular 
reiuiDB and lists coming to him, and these 
he produces and opens, as the Constitution 
provides, in presence of the Senave and 
Qouseof Representatives. 

lU. — COUNTING THE VOTES. 

The nest and final step under the Consti- 
tution is: "And tbe votes shall then be count- 
ed." Who shall count tbemf Ceitainly 
not the House alone. Not ibe Senate alone. 
Not the two combined. The Constilution 
does not prescribe this. Not a committee 
elected or appointed by one or both Houses. 
The Constitution does not so provide. It 
may then be done in any manner and bv 
any persona so as to preserve the evidence o'f 
tbe number of voles ea^h candidate has re- 
ceived. It isnotneeded, so farasthe Con- 
stitution provides, that the Senate shall ao 
to the House to count. It may be done in 
either the Senate Chamber or House of Rep- 
resentatives. 

To obviate objeclions the Senate can go 
to the House; but the President of the Sen 
ate has the custody of the lists and returns 
of the Electoral votes. He opens them. In 
opening he can call to his assistance whom 
he pleases. As each list or return is opened 
it may be ascertained what ibe number of 
votes is and for whom given, and an an- 
nouncement thereof may be made by the 



Vice President aa each State is called and 
the certlflcates are opened. This being done 
the Qnal count is made by reviewing and 
adding up the votes of each State as already 
ascertained aud announced. 

So declaration is needed as 
elected President or Vice President. 
Constitution fiacs and prescribes thi 



who is 1 
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etc., "if such number be amajority of the 
whole numl.er of Bleeiors appointed." The 
number of Electoru< voles received by each 
candidate being thus ascertained may be an- / 
nounced by tlie President of the Senate, ^ 
who, if not made by the Constitution, cer- . 
tainly is by usage under it, the presiding i 
officer at the meeting of the two Houses to I 
witness the count ot the Electoral vot«8. 
Even Ibis anuouncement is not required. 
All that is in faci needed is to preserve the 
evidence of tbe couut and tbe number of 



the Constitution itself declares the result. 
Nothing fuiiher then remains to be done 
but for the President-elect to taKe the Con- 
stitutional Oath and bis title to the office is 
complete. 

IT. — THIB CONSTITDTIONAL PE0VI8I0N IB 
SELF-OPEBATINO. 

Thug it will be seen that the ConstitutioB 
is self-executing and wa^ intended lobe so 
by tbe framers of it, and not lo be subject 
to any law, rules, or regulations of Cod~ 
gress, or of either branch of Congress. 

To show tbat the Constitution is self- 
operatiog as to counting and declaring the 
result ot tbe Electoral votes, it is only neces- 
sary to reler to section 143 ot tbe act enti 
tied "Presidential Election" (U. S. Rev 
Stats. , page 33). That section la as 
follows: "Congress shall be In session 
on tlie second Wednesday in February 
succeeding every meeting of the Electors, 
and tbe rertificates, or so many of them as 
have been received, shall then be opened, 
the votes counted, and the persona to fill 
tbe offices of President and Vice President 
ascertained and declared agreeable to the 
Constitution." 

If anything is clear, it ia clearly certain 
tbat this provision refers tbe whole mailer 
of asceriainiDE and declaring the ret^ult of 
tbe Electoral vote tiack to the consiiiutional 
provision, and makes it sell-oiieiatiDgand 
scil-exetuting. In fact, if Congress should, 
or If a State should, in any way. attempt to 
restrict, modify, or in any way vary this 
constitutional provision by any law. rule, 
or regulation, such law, rule, or regulation 
would be unconstitutional and void. 

Tbisis snown in the decision in tbe Ptigg 



ca6e, 16 Peters, 607. On page 626 in that 
case, Chief Justice Taney, in speakinp: of 
the master^s right to reclaim and take his 
slave wherever be could find him, savs: 
**The right of the master to reclaim his slave 
being given by the Constitution of the United 
States, neither Congress nor any State Leg- 
islature can by any law or regtUcUion impair 
cr restrict it^^^ 

y. — FUBTHBB AS TO ELECTION OP ELECT0B8. 

I repeat, the Federal Constitution gives to 
«ach State Legislature the right to prescribe 
the mode of appointinff the Electors to 
which each State severally is entitled; this 
being done, neither Congress nor a State 
Legislature can further inierfere. 

VI. — HOW ABB WE TO KNOW WHO ABB ELECT- 
ED OB APPOINTED ELECTORS? 

This applies more especially to Oregon. 
As I understand the laws of Oregon they 
fully provide for the election by a majority 
vote. This being dene accordios to the 
law of the State, the ri^ht of the Elector is 
'Complete under the Constituiiou of tbe 
United States. 

The law of Con&ress (Rev. Stats., p. 21, 
«ec. 186) requires the Go pernors of the States 
respectively to furnish certificates to the 
Electors containing the names of the Electors, 
on or before the first Wednesday in Decem- 
ber, when tbey are to meet. Supposing the 
laws of Oregon require substantially tbe 
same thing, the^e laws are (^^V^e;^^^ merely, 
and the giviner or withholdmg such certifi- 
cates can neither validate nor invalidate. 
The Federal Constitution only eives the 
rightto each State to appoint Electors in 
sucn manner as the State Legislature snail 
provide. The Legislature having provided 
for this by an election by the people, and 



that being done and ascertained, the State 
has no further power over the subject; and 
while the Governors or Secretary of State's 
certificate of election is convenient as evi- 
dence of the election, ye*, neither of them 
is absolutely essential, the fact otherwise 
appearing or being ascertained . 

If the Governor were the returning board 
and had according to law canvassed the vote 
cast by the voters of tbe State and certified 
to the number of voles, the case would be 
entirely different. In this case, however, 
tbe law as to the Governor's certificate is 
merely directoiy, and when such certificate 
is refused on general principles of law, it 
cannot deprive the State of its vote in the 
Electoral College nor the Elector of his of- 
fice. 

Vn. — LOUISIANA, FLOBIDA, AND OBEGON— 

ICONCLUSION. 

The Returning Boards of Louisiana and 
Florida canvassed the votes of their re- 
spective States and made returns thereof 
according to tbe laws of their respective 
States, and the Governors issued certificates 
to the Electors accordingly. In Oregon 
tbe required canvass and return were 
made, which showed that certain 
Electors had been elected by a large ma- 
jority. This being so, the State has a right 
to be represented in the Electoral College, 
and the Elector has a vested right to the of ~ 
fice, and neither the State nor the Elector 
CHu be deprived of such right by the refusal 
of the Governor or other officer to furnish 
to the Elector a certificate of his election. 
The provisions of the Federal Constitution 
cannot be nullified by any such means or 
evasion, nor the will of the people of a State 
be thereby overturned. 
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[Prom the Cleveland Herald.] 



PRESIDENTIAL QUESTION. 



We printed, some days since, a paper by Judge Bishop, in 
which he took the gtoiind that the President of the; Senate is 
the only person clothed with power to count the Presidential 
votes. In a sequel to that paper, which we give in another 
place, Judge Bishop brings a formidable array of authorities 
in support of his position, and at the same time offers objections 
to the Compromise plan of counting the votes of the present 
Presidential election. The paper is long, but contains so fall 
an exposition of the case, and cites so many authorities of 
weight that it will well repay careful perusal. 
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PRESIDENTIAL QUESTION. 



SUPPLEMENT TO "A LEGAL VIEW OP THE PRESIDENTIAL 

CONFLICT OF 1876," 

By J. P. BISHOP, OF the Cleveland bak. 



Some weeks since I« prepared a paper 
entitled "A Legal View of the Presidential 
Conflict of 1876," which was published in 
the Cleveland Herald and Leader, and New 
York Times, and was issued in pamphlet. 
The positions taken in the * 'Legal View" 
were, before it was issued, concurred in by 
the following named distinguished lawyers 
and jurists who rank among the very first 
in the State of Ohio and who signified their 
concurrence in writing, to^wit: 

Hon. S. J. Andrews, 

Hon. Hora.ce Foote, 

Hon. James Mason, 

Hon. Samuel B. Prentiss, 

Hon. Samuel Williamson, 

Hon. Charles E. Pennewell. 

The positions taken and claimed to have 
been established in the **Legal View," were: 

First— That "the Federal Constitution 
gives to each State Legislature the right to 
prescribe the mode of appointing Electors 
to which it is entitled. This being done and 
ascertained according to the law of the 
State, neither Congress nor a State Legisla- 
ture can further interfere." 

Second — It is the duty of the President of 
the Senate to produce and open in pres- 
ence of the Senate and House of Representa- 
tives the Electoral votes transmitted to and 
received by him from the Electoral Collesres 
of the several States, according to the Fed- 
eral Constitution, and that it is his duty to 
receive only such votes, and it is for the 
President of the Senate to decide, where 
there are two sets of votes from the same 
State, which are the regular ones. 

Third — In counting the votes the Presi- 
dent of the Senate may call to his assistance 
whom he pleases, and having ascertained the 



number of the total vote for each person, 
the Constitution declares the result^ to wit: the 
one "having the greatest number of votes 
for President shall be the President," etc., 
**if such number be a majority of the whole 
number of Electors appointed." 

That this is the clear constitutional pro-- 
vision, and cannot be altered or restricted 
by any rule or regulation of Ccngrees or a 
State — that the state of the vote for Presi- 
dent, etc. , fixes the right and vests it in the 
one having the greatest number of votes. 
Nothing which Congress does, or does not 
do, can change this result or right. 

Fourth — Itls to be ascertained who are the 
rightful Electors by ascertaining whether 
they have been elected according to the State 
law. 

Fifth — The election having been accord- 
ing to State law, and the fact of such elec- 
tion appearing or being ascertained, the Gov- 
ernor's certificate is not necessary — |he 
Elector has a vested right in the ofiice, and 
the State has a right to be represented in the 
Elecioral College. 

Since the publication of the **Legal View" 
many new questions have been started, as to 
the manner of counting the Electoral votes 
and the extent of the power of Congress 
over the subject, etc. In view of this I have 
carefully reviewed the whole subject, and 
prepared the following Supplement to the 
**Legal View" before referred to. 

Since the publication of this paper it has 
received the approval of many very eminent 
jurists and lawyers, both in and out of the 
State of Ohio. And having prepared the 
Supplement and submitted it to those whose 
judgment I have confidence in, it has been 
approved and I therefore furnish the same 
/or publication, J. P. Bishop. - 



WHAT POWER OR AUTHORITY HAS CONGRESS OVER 
THE ELECTORAL VOTES EITHER IN JOINT CONVEN- 
TION OR OTHERWISE? 
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It is said that to prohibit the two Houses 
frora coDtrolliDg the count of the Electoral 
votes and the manner of such count, and 
passing upon their legality in all respects, 
would be inconsistent with a jealous care of 
the right of election by the people. Briefly 
stated, the advocates of Congressional author- 
ity over the Electoral votes, as to the admis- 
sion or rejection of them in the counting 
thereof,^ maintain that the whole power re- 
sides in Congress; that the Vice President has 
no power in the premises but to receive and, 
in the presence of the two Houses, open the 
returns and place them in the possession of 
the two Houses convened in joint conven- 
tion, and there his duties are at an end, ex- 
cept afterward to obey the behests of the 
Convention; that Congress has full power 
over the returns; may go behind the action 
of the returning board of a State and declare 
void an election of Electors where the Btate 
authorities have declared the same 
legal, and, according to some of the 
advocates of this theory, all this may be 
done by a majority of the joint convention | 
acting as such, while by others it is claimed I 
that the two Houses acting separately fail- * 
ing to agree on the count of the Electoral 
votes and as to who is elected President, 
etc., then the election by the Electors fails 
and it devolves upon the House of Repre- 
sentatives to elect, under the Constitution, 
a President, and upon the Senate to elect a 
Vice President, and that this is according 
to precedent and to constitutional pro- 
visions. 

THE JUDICIABY ALSO TO ^ XXVOLYED EXTRA- 
JUDICIALLY AND AS PARTISAN. 

Moreover, so plenary is this power in Con- 
gress assumed to be that it is . proposed to 
involve the judicial department of the Gov- 
ernment and to degrade Its high character 
by assuming that the members of the Su- 
preme Court of the United States, the high- 
est court on earth, are but partisans, and 
may at the bidding of Congress be called 



from their high position and be pluniared 
into the vortex of political controversy and 
thereby prejudge a case which might come 
to them legitimately to be acQudicated 
as the highest judicial tribunal. 

I. — SUCH ASSUMPTIONS ARE UNFOUNDBD,AND 
IF THGCV PRBVAIL WILL BE A SUBVERSION 
OP THE CONSTITUTION. 

By the Constitution ** each State " is al*^ 
lowed to appoint the Electors apportioned 
to such. State **m such manner as the Leg- 
islature thereof may direct." 

If the State action is not final and Congress 
may go behind it, and does so when there 
has been no proceeding in the State itself 
whereby the election ^of the Electors has 
been avoided, and theicby changes 
the result as returned, it thereby sets aside 
the Constitution as effectually as thoueh It 
had been repealed by amendment or nullified 
by revolution or successful rebellion. 

If the right of each State to appoint the 
Electors of such State is not a State nght, 
then there is no State right. CoBi^ress might 
as well undertake to supervise the election 
of State officers as Electors. If an unquali* 
fled person, under the Constitution, has been 
elected and no person has been appointed to 
fill his place, in such case, it being brought 
to the attention of the President of the Sen* 
ate, he of course will not count his name. 
The vote as to such Elector is absolutely 
void, as the Constitution in saV- 
stance declares it, otherwise the returns of a 
State Electoral coUege, elected according to 
State law, are conclusive. 

n. — SUCH ASSUMPTIONS BY CONGRESS WLGtB!t 
LEAD TO THE ELECTION OP A DIPFBRBNT 
PERSON TO THE PRE8IDENCT FROM ^THB 
ONE THE PEOPLE BY THEIR BLBOTOBAL 
VOTES HAD CHOSEN. 

By this proceeding Congress would do 
that which it has no right whatever to do. 
The Constitution (article XII of amend- 
ments) requires that the Electoral 



Totes shall be signed, sealed, and 
transmitted to tbe seat of Government. di« 
rected to the President of tbe Senate, and 
these shall be opened and counted; but this 
assumption of Congressional power declares 
that tbey shall not be counted unless Con- 

Sess or the joint convention directs that 
ev shall be. 

Again, tbe Constitution declares that the 
one having the greatest number of tbe votes 
(so given and transmitted) for President shall 
be the President: whereas, this assumption 
may give the office to a person not chosen and 
who bas a less number of Electoral votes. 

m. — A JEALOUS CABB FOB THE RIGHT OF 
ELECTION BY THE PEOPLE WILL NOT WAB- 
BANT THE EZEBCI8E OF THIS FOWEB. 

It is not true that a jealous care for the 
right of election by the people can be con- 
strued to give Congress an^ such power, 
either acting in joint convention or by each 
douse acting separately, but the exact con- 
verse of this is true, and this was so under* 
stood by those who framed the Constitution. 

It is well known, too well known to be 
referred to at len^b here, that the conven- 
tion would not give the power of electing a 
President to Congress or to the House of 
Representatives, because they wished such 
election to come from tbe people and be an 
election by the people as nearly as might be, 
acting as States, and this is shown by Judge 
Story in his '^Commentaries on the Consti^ 
tution," as follows: 

(Section 1455:) '*0rigina11yin the conven- 
tion tbe choice of the President by a vote of 
eight States against two was given to the 
National Legislature." » ^> * * 
* 'Toward the close of the convention the 
subject was referred to a committee, who 
reported a scheme similar in many respects 
as it now stands. The clause as to 
the mode of choice by Electors was car- 
ried by the vote of nine States against 
two ; that respecting the time, place, and 
manner of voting of the Electors by ten 
States against one; that respecting the choice 
by the House of Representatives in case no 
choice was made by the people by ten States 
against one." 

The same great expounder of the Consti- 
tution (section 1456) says: ''One motive 
which induced a change of the choice of the 
President from the National Legislature un- 
questionably was to have the sense of the 
people operate in the choice of the person 
to whom so important a tiust was cgl> 
fided. This would be accomplished much 
more perfectly by committing the right of 
choice to persons selected for that sole pur- 
pose at the puticular conjuncture, Instead 



of persons selected for the general purposes 
of legislation." 

* 'Another motive was to escape those in- 
trigues an4 cabals which would bepro« 
moted by the Legislative bodv by artful 
and designing men, long before the period of 
the choice, with a view to accomplish their 
selfish purposes." 

Alexander Hamilton holds similar views 
and strongly expresses them in number 68 
of tbe Federalist. 

Judge Story says further: 

(Section 1482.) ''The tendency of the 
legislative authority to absorb every other 
has been already insisted on at large." 
* * * ''In governments purely repub- 
lican it has been seen that this tendency is 
almost irresistible.' 

And again, (section 1618) ^'It has been ob^ 
served with great sagacity that power is 
perpetually steahng from the many to the 
few : and the tendency of the legislative de> 
partment to absorb all the other powers of 
the Government has always been dwelt upon 
by statesmen and patriots as a general truth 
confirmed by all human experience " 

Ex-President Madison held a similar view 
thus (Federalist No. 48): *«It will not be de- 
nied that power is of an encroaching nature 
and that it ought to be effectually restrained 
from passing the limits assigned to it." 

'*The legislative department is everywhere 
extending the sphere of its activity and draw- 
ing all power into its impetuous vortex. It 
is afi[ainMt the enterprising ambition of this 
department tbe people ought to indulge all 
their jealousies and exhaust all their precau- 
tions.** 

I have said it is not true that a jealous care 
for the right of the election by the people 
can be construed so as to give the power in 
question to Congress. 

If anything is demonstrated this is de^ 
monstrated m the authorities given above. 
Instead of giving the power of electing Presi- 
dent to Congress or to the Senate or * House 
of Representatives, the convention most 
carefully enarded against it,and even exclude 
tbe members of either House from the Elec- 
toral College; but by the claims now put 
forth the whole matter is to be put directly 
into the Yerj hands from which it 
was by the Constitution excluded. Ao- 
cordinely, it is asserted that this may 
be done, as the leading ;Northem expounder 
(Judge Ranney) asserts, by a majority of the 
convention of the two Houses. Judge 
Campbell, of the South, goes further and 
claims that by the failure of the two Houses 
to agree to announce anyone as elected the 
Electoral votes go for no&ing, and the elec- 
tion of President goes to the jHome of Rep- 



reapnlatlTee and of Vice Pieddem to the 
Senate. 

In view of the hiatoiy of tbe provisiftn for 
election of President by Electors as before 
^ven, and the reasons foitbe same. It would 
seem no accountable bow tbe advocates of 
eitlieT of the above tbeoriea conld come to 
such concIusioDB. The convention had the 
veiy present state of tbinge 
}a view and strove to guanl 
sfainat it moBi sedulously. But if either of 
these aa»umptiont naw maintained prevails, 
the convention could not, by the use of any 
language, hnve more effectually failed of its 
Bbject than it did by adopting the constitu- 
tional provisions as they now stand. In the 
one case the majority of the two Houses as- 
sembled In joint convention may deelare 
who is elected, whatever may be the state of 
the Elecioial vote as returned; and in the 
other case, if the Senate and House do not 
wree, the Electoral vote equally fails. 
Either of the above theories iatoo obviously 
wrong to prevail even in the party to which 
the advocates belong. 

This assumption is but the grasping of 
and attempting to extend tbe leeislative 
power lieyond the conslitutional limits with- 
in which it was attempted to be confined. 
' Nothing is plainer than Ihe conslitutional 
, provision that the votes of the Electors ap- 
painted by the several States "shall be 
transmitted to tbe seat of government, 
directed to the President ef the Senate, and 
that tbe President of the Senate shall, in the 
presence of the Senate and House of Repre- 
sentatives, open all tbe certificates, and the 
voles shall l&n De counted," 

But tbe atmm^lumt which I have befoie 
named, though utterlv inconsistent and de- 
structive of each other, are botb equally and 
essentially the very essence of nullification 
in tbeir character — botii mainiaiaing that 
instead ot counting the votes, they may be 
counted in or counted out, eitber, as Con- 
gress or tbe convention of botji Houses 
shall determine, or failing to determine this, 
ihe election goes to (he House. 

Thus, in effect, the legislative department 
usurps the authority given as above to the 
Electoral Colleges and makes or unmakes the 
President at its will; and further, 
that while the fathers of the Con- 
stitution sought to remove wholly 
from the leeislative department 

the election of President as far as practica- 
ble and fave it to the people of the several 
'.Stales thixingh Electors chosen and voting 
thereis, Congress may seize upon it at its 
, will and declare ^id or twealid the 
'voles fit Ihe Electoral Colleges which the 
Consiitation has so carefully sought to place 
.'(entirely beyond Ihe reach of the lei^Islative 



department of the Government. This prin- 
ciple is pushed to Ihe incredible exireme of 
Congress assuming tbe right to decide on 
the legality of the elections of Elector* 

when returned according to the State laws. 
respectively and where no question arises as 
to Uie eligibility of the Electorg or any ot 

rv.— THBBB ISNOBieHT OBPOWKB OTVSHITO- 
CONGKESe TO JUDOB OF THB ELECTION 

AKD BBTimNB Ain> (tnALiFic^TiosB ar 

ELECTOBfi. 

In order to dve each House of Congress 
this right as to its own members it was 
deemed necessary to make it a part of the- 
Federal Constitution. Bat these as- 
sumptions claim aod demand for Congress, 
as applied to the Electors, ihtstnost danger- 
ous and eitraordinary power without any 
such provision, and when the greatest care 
was taken to guard against tbe exercise of a 
power so eztraordinaiy and dangerous. 



'AVOR OP THE CODITT 

OF coNORBesF 

In the present conflict there is and can b» 
no precedent That ibe President of the- 
Senate in counting Ihe Blecioral vote has 
taken the advice and even the direclion ot 
the two Honses of Congress as a senerali 
rule no one will deny. That tbe two 
Houses acting separately have adopted 
rules and orders as to counting the votaa 
seemingly inconsistent with that which iB 
here maintained is readily admitted. 

Every seeming precedent. is entirely differ- 
ent in its facts and circumstances from Ui& 
present. 

1. There baa never been a counting of the 
Presidential votes when any disputed votea 
would change the result, wbetbei admitted 
or rejected, aud therefore the question was- 
entirely immaterial. 

3. Tbe position assumed by Congress of 
declaring what States should be counted and 
what not, all grew out of the circumstances 
ot tbe war of tbe rebellioa^and so far Con- 
gress had a right to decide — and It may be 
admitted that many irregularities crept loi 
during that lime which even went 
beyond tbe limit which the real 
nature of tbe case required, which is 
seemingly tbe case of counting the Electoral' 
vote in Febiuary, 1873, and of the language 
of the twenty-second joint rule. 

But their authority as precedents is denied, 

1. For the reasons above sol forth. 

2. If they were precedents, and discov- 
ered to be wroDgjthey should be abanaoned, 
as Courts, after long acquiesence in previous 
decisions, have abandoned them as law, bex 
cause founded in error and ttased on wrong 
prinninles. 
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On this subject Judge Cooley, the 
ilearned editor of the last edition 
of **StorY's Commentaries on the Con- 
stitution/' in a flote to section 1470, 
rseemiDgly with great earnestness and ap- 
prehension of danger in reference to such 
exercise of authority by Congress, says: 
••From which" (the exercise ot such power) 
•^it will be perceived that a partisan major- 
ity if 60 disposed will always have the power 
to defeat the will of the people in the count 
•or precipitate a civil war." 

From the exercise of a power so danger- 
ous and liable to lead to such consequences 
•every lover of his country should shrink and 
'Contemplate it with the most serious ap- 
prehension. 

Judge Cooley is one of the ablest jurists 
-and writers on constitutional law, and is 
-author of that eminent and popular work 
entitled ••Constitutional Limitations." 

VI . — AS TO THE CONSTITUTIONAL PROVISIONS. 

Again it is said: •* The language of the 
Constitution is against the construction that 
Uie President of the Senate is to count the 
Electoral votes, and is in favor of its being 
4one by the Senate and House of Repre- 
sentatives." 

This assumption is plainly founded m er- 
tfor. Certainly the Constitution does not say: 
••and the votes shall then be counted" by the 
Benate and House of Representatives. It 
has been isaid the early practice under the 
OoDStitution has j^ven it this construction. 
This- is emphatically denied. The early 
practice was the other way, in substance, 
and the only action of the two Houses was 
to make rules for the government of their 
meeting in joint convention while the votes 
were being counted. The great authorities 
are opposed to this eonstructiou. The most 
that .can be said in favor of this assumption 
18 that the right of Congress over the sub** 
Jectis extremely doubtful; that no legisla- 
tion has ever been had over or on the sub- 
ject since 1792, and that legislation which 
was just after the Constitution went into 
efiect treated this constitutional provision 
as self-operatinc and self<*executing. If Con 
gress had been warranted in the exer*. 
else of such power it would long smce have 
been exercised. 

I have said the authorities are against 
this construction. Nearly fifty years aga 
Chancellor Kent and Judge Story published 
their great works on the Constitution, and 
the views of each are again&t Congressional 
control. After the difficulties presented by 
iikem that might arise if the subject had 
been one for the exercise of Congress, cer- 
tainly Congress would have legislated on 
tlie subject. Chancellor Kent says ( 1 com. 



p. 276, margin^: •^Congress does not ex^ 
pressly declare by whooTthe votes are to be 
counted and the result declared. In case of 
questionable votes and a closely 
contested election this power may 
be all important, and I presume, in the ab- 
scLce of all legislative provision on the sub* 
ject, that the President of the Senate counts 
the votes and determines the result, and that 
the two Houses are present only as specta* 
tors to witness the fairness and accuracy of 
the transaction, and to act only if no choice 
be made by the Electors." 

Judge Story says (2 com. sec. 1470): 

••In the original plan, as well as in the 
amendment, no provision is made for the 
discussion or decision of any question which 
mav arise as to the regularity 
and authority of the returns of 
the Electoral votes, or the right 
of the persons who gave the votes, or the 
manner and circumstances in which they 
ought to be counted. It seems to be taken 
for granted that no question could arise onf 
the subject, and that nothing more was nec^^ 
essary than to open the certificates which 
were produced in the presence of both Hous- 
es, and to count the names and numbers as 
returned." 

These were the views of the two greatest 
jurists of any age, and their opinions were 
expressed when no question was pending be<x 
fore the country on the subject, and they 
would therefore seem to be almost conclu- 
sive. 

But again, if anything is now wanting to 
render it certain that it was originally con^ 
templated, that not only the opening but the 
counting of the Electoral votes was to be 
done by the President of the Senate, the 
action of the convention as expressed by resi« 
olutions which accompanied the Constitution' 
is all that is needed. These resolutions bear 
the same date as the date of the signing of 
the Constitution and went out with it as a 
part of it so far as applicable. 

The resolution affecting this question is as 
follows: 

•'Resolved, That the Electors should 
meet on the day fixed for the election of 
the President, and should transmit their^ 
votes, certified, signed, sealed, and directed' 
as the Constitution requires, to the Secretarv 
of the United States in Congress assembled; 
that the Senators and Representatives should 
convene at the time and place assigned; that 
the Senators should appoint a President of , 
the Senate, for the sole purpose of receiV" 
lug, opening, and counting the votes tori 
President; and that after he shall be chosen ; 
the Congress, together with the Presides^, 
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•boald, without delay, proceed to execute 
this Constitution. 
**By unanimous order of the Conyention. 

'*Geobob Washington, President. 

"William Jackson, Secretary." 

If anything is certain this is certain, that 
the Convention understood that the Presi-* 
dent of the Senate was to receive, open,and 
count the votes. He did so at the first count 
in the presence of the Senate and House of 
Representatives, many of the members of 
which had been members of the Convention, 
and are presumed to have understood the 
meaning of the Constitution which thev had 
then recently helped to make and estahlish. 

TII. — THE DANOBB OP CONCEDING TO THE 
LEGISLATIVE DEPABTMENT THE RIGHT 
CLAIMED AS AN EVIDENCE THAT NO SUCH 
BIGHT IS GIVEN BT THE CONSTITUTION. 

That which should be peifectly conclu- 
sive against the right to the exercise by 
Congress of the power claimed is, that to 
grant such light would be destructive of the 
right of the people of the United States to 
elect the President through Electors ap- 
• pointed by the States respectivelv, while to 
commit this duty to the President of the 
Senate, the two Houses being present to wit- 
ness it to see that the count is correctly 
made, is consistent with and harmonizes in 
letter and spirit with the other parts of the 
Constitution. 

And here the opinion of Judge Cooley 
before referred to is entitled to the greatest 
consideration. That opinion is that if Che 
construotion claimed for the Congressional 
power over the count is granted, ** It will 
be perceived that a partisan majority, if so 
dU^oudy will always have the power to de- 
feat the will of the people in the count, or 
precipitate a civil war." 

From a construction of the Constitution 
which would or might have that effect we 
should recoil with fear and trembling. 

Yin.— AS TO THE COMPBOMISE COMMISSION. 

It is claimed that in the present state of 
the Electoral colleges, and the various opin- 
ions and conflicting flews that exist as to 
counting the Electoral votes, and declaring 
the resmt, the matter should be compro- 
mised or extra-judicially determined. 

I have already referred to the assumption 
of the right to submit the matter to arbitra* 
ment outside ot Congress The report 
of the Joint committee is already before the 
country. It may be safely said that it satis- 
fies no one. But giving advantages to par>« 
lies which they otherwise would not possess, 
the report is accepted and advocated by 
some as partisans, and others as peace 



measures to allay excitement. If». at 
the great weight of authmty now 
seems to be, ' the right to receive^, 
open, and count the Electoral votes is vestea 
in the President of the Senate, then Con- 
gress cannot deprive him of that right, n(» 
the purties concerned, as President or Yioe 
President, of the vested nght of having thie 
openinfi: and counting proceed in the coii8ti«« 
tutionadway. Much' less can they be de* 
prived of* that nght bv having it committed 
to a commission outside ot Congress. 

The greatest objection of all to the scheme 
of coiupromise and commission now 
before the country is that whick 
relates to making five Supreme Judges 
a part of the Commission, and calling them 
in as partisans. That it is intended so ta' 
be is too plain for argument. It seciiui. 
already to be conceded that those selected 
by either House of Congress will take oi^'^ 
posite sides, that four Judges of the Sii- 
preme Court called on the Commission wlE 
be divided equally as partisans, and that tlie 
fifth Supreme Juidg^e will be the umpire to 
decide the case, and that his decision itfOL 
depend on his partisan predilectiens. TheA^ 
after having disqualitied five of the Sv* 
preme Judges from acting in the case liMr' 
their having prejudged the matter, it v 
provided — 

Sec 6. That nothing m this act shall be 
held to impair or affect any right now ex- 
isting under the Constitution and laws to 
question, by proceedings in the judicial 
courts of the United States, the right or 
title of the person who shall be declared 
elected or who shall claim to be President 
or Vice President of the United States, if 
anv such riirht exists. 

This nakied right reserved is but an 
aggravation, as the majority of the court wiQ 
have already decided the case, ard it would 
be in vain that the case should be taken 
before it. Thus again the high character of 
our Supreme Court is degraded, and the 
confidence hitherto reposed in it by the 
whole country is withdrawn from it, from 
the partisan character it is made to assume. 
Moreover the Chief Justice is excluded from 
the commission, and from being umpire, at 
though incompetent and unworthy of the 
position. 

These features are so plain that the intel- 
ligent community of different panics are 
not only surprised, but astonished that such 
a proposition should be proposed, and th^. 
do not hesitate to say that they do not be- 
lieve that the occupants of the seats of Jaj» 
Marshall, and Story, and other great jurists, 
ever can be brought to consent thus to be 
made a partisan court or partisan judges. 
Why not put on all the judges and let them 
act, though extra-judicially, as a court? 



THE ORK HAS POWKB. 

It is objected tbat for the President of 
the Senate to open md count the votes la a 



Bnpreme judne ntll be the umpire to decide 
the whole case. This la not attempted to be 
dieguleed. Then why h thai better than for 
the one appointed by the Constitution to do 
it, who has an oath and official duty, and 
theeye^ otDotonlTCongieas but the people 
reiting upon UmT 

II.— A COSeriTDTIONAL PBOVIBION CAHKOT 
BE THE SUBJECT OF COMPBOHIBE OK BX- 
TRA-JTIDICIAL DETERMINATION. 

The CoDBlilutioD was itself a compromise, 
but you cannot compromise away that in- 
BtrumeDt. If the counting and dectariog the 
effect of the Electoial votes belongs lo the 
two Houses of Congress, they cannot pot 
the decision of It into other hands. If It 
belongs to the President of the Benate no 
power can wrest it from blm. Nor can the 
office be wrested from the persons bavins the 
majority of the Electoral votes by com'pro- 
mise.by arbitration, nor by any means within 
the pQwera of Uongress. The count of the 
lists of tbe votes opened by Ihe President of 
the Senate, In tbe presence of the two 



all elaeia without authority, u 
and void. 

No doubt any real legal controversy as to 
the right of the person declared elected on 
tbe count of the Electoral votes may be tbe 
subject of legal decision and be carried to 
the Sapreme Court flf the (Jnit«d States, 
and that without transcending tbe limits ol 
tbe Constitution, and without compromUe 
outside of it. 

Legislation und^r tbe Constitution nay 
be a compromise, but there can be no com- 
promise when tbe Constltuliou de:^lareB and 
settles a right. You cannot go beyond it; 
jou cannot of right stop short of it. 



The wisdom of the provision making the 
constitutional provision as to the opening, 
counting, and declaring tbe result of the 
Electoral votes self^operating is now the 
more apparent when various measures are 
proposed, which, if adopted, would essen- 
lially be nolliflcation. 

Intimidation and threats of civil war 
cannot destroy a right guaranteed by the 
Constitution. Nor should they, if Uiey 
could, cause a deviation from its provitions. 
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